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INTRODUCTION 

Changing the basic legal documents that govern the rights 

and obligations of landlords and tenants is the most direct and 

certainly one of the most effective ways to correct the serious 

imbalance which now exists in favor of landlords. The righting 

of this imbalance can be accomplished by the wide adoption of 

mo:re tenant oriented "model leases.'' The model lease stands in 

contrast to the tenancies at will and lessor drawn form leases 

which at present predominate in cities over the entire country. 

The inequities in the tenant's position as lessee have been 

brought about in large part by the inequality of bargaining power 

facing urban slum dwellers. Freedom of contract in this area 

has become largely a fiction. As one commentator has remarked, 

the oral tenancy at will and lessor drawn dorm lease give the 
l 

tenant "the right to pay rent and preci.ous little else. 11 One way 

in which this inequality of bargaining power may be changed is 

through the growth of well organized tenant unions. It is likely 

that tenant unions, through bargaining agreements with landlords, 

will be able to impose in model leases sensible obligations on 

lessors, while freeing tenants from unreasonable burdens. 

In exploring the model lease this paper will first examine 

a typical lessor oriented form lease in wide use throughout the 

City of Chicago. The contrast between this document and potential 

model leases will become strikingly apparent as specific pro-

visions are noted in one model lease currently in use. 
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THE LANDLORD ORIENTED FORM LEASE 

Typical of leases weighted heavily in favor of landlords 

is the Chicago Real Estate Board's form lease for heated, un-

furnished apartments. The form was copyrighted in. ~36 

and is in wide use throughout Chicago. The lease is a catalogue 

of do's and don'ts for tenants and exculpatory clauses for land-

lords. Although originally intended as a bargainable document, 

many of the provisions which were once negotiable have become 

standard and relatively inflexible boilerplate provisions. 

Undoubtedly this has resulted from practice; few residential 

lessees are in a position to bargain for the terms of the lease. 

The form lease states that the lessee has examined the 

premises and is satisfied with the physical condition of the 

apartment. Unless otherwise indicated, his taking possession is 

conclusive evidence that he has received the premises in good 

order and is also an acknowledgment that the lessor has made no 

promise to make repairs or decorate. Illinois courts have held 

that the landlord is not responsible for defects in the premises 

at the time of letting unless they are latent and the landlord 

has been guilty of fraud and deceit.
2 

It has also often been 

held that the landlord is under no duty to repair defects unless 

he has expressly contracted to do so. 3 Since there is no implied 

warranty of habitability4 this clause effectively forecloses any 

later complaints by tenants that the premises are in disrepair. 

The Real Estate Board form lease provides that the lessee 

may not sublet or assign the lease without the written consent 
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of the lessor. The lessee also agrees not to permit any radios 

or musical instruments in the apartment to disturb other occupants 

of the building. In what is surely a throwback to the middle 

30's, the lessee agrees that he will not play the radio between 

the hours of 11:00 P.M. and 8:00 A.M. Presumably the lessee still 

remains free to watch the Late Late Show with the volume approach-

ing the threshold of pain. 

Upkeep and repairs during the term of the lease are made 

the exclusive responsibility of the tenant. He is required to 

keep the premises "in good repair and free from vermin and rodents, 

all at his own expense." Should the lessee fail to do so, the 

lessor may make the repairs, exterminate vermin and present the 

tenant with the bill. Although it is clear that a landlord may 

not transfer to the tenant obligations imposed by housing codes, 

he may successfully pass along the economic responsiblity for 

repairs made. 

If a lessor sues a lessee for damages to the premises it 

is not a defense to assert that there was no evidence as to the 

state of repair at the beginning of the lease since, as mentioned 

above, the lessee has already stipulated that he has received the 

premises in good repair.
5 

Thus, deterioration of an apartment, 

other than ordinary wear and tear or fire damage, can be charged 

to the tenant unless he meticulously lists all evidence of disre-

pair at the time he enters into the lease. 

If the lessee is worried about the security of his family 

and personal property he may install locks and bolts, but only 
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with the lessor's permission. The lessor then may keep the locks 

and bolts when tne tenant vacates. 

One of the most important areas of concern for tenants 

is the extent of a landlord's tort liability. The Real Estate 

Board lease offers little solace for the tenant. The form pro-

vides that the lessor is free from liability for all damages 

suffered by reason of the building's disrepair, no matter how 

negligent the lessor may have been. Over the years it has been 

argued again and again that such an exculpatory clause is uncon-

scionable and should be declared void as against public policy. 

In O'Callaghan v. Waller & Beckwith Realty Company,
6 

the Illinois 

Supreme Court passed on the question. In spite of arguments that 

such a provision in a form lease was clear evidence of a gross 

inequality of bargaining power, the court in an opinion by Justice 

Schaefer upheld the validity of such clauses. A vigorous dissent 

by Justices Bristow and Daily condemned the majority's holding 

and protested "against the destruction of the common law rights 

of a significant proportion of the population of this State."
7 

The dissent was sufficiently strong to result in the State Legis-

lature's passage three months later of a bill making such exculpa

tory clauses void as against public policy and wholly unenforcible.
8 

Yet, in spite of the fact that the clause has been voided, the 

Real Estate Board form lease still contains it. It is an open 

question as to how many seriously injured tenants have given up 

thoughts of a suit against a negligent landlord after having had 

the unenforcible clause in the fine print pointed out to them. 
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Another e~culpatory clause in the form lease requires the 

lessee to waive all claims for injuries or damages resulting from 

the landlord's failure to furnish cold or hot water or heat. The 

lease only obligates the lessor to provide heat from the first 

day of October until the 30th day of April of the succeeding year. 

This is in spite of an explicit provision of the Mun:icipal Code 

of Chicago requiring heat to be available when needed from Septem

ber 15th to June lst. 9 

If the lessee permits the premises to remain vacant for 

ten days, or if any covenant in the lease is breached, the lessee's 

right to possession terminates without notice or demand. Rents may 

continue to accrue, however, since the lessor has full power to 

determine whether or not the lease shall be terminated. The lessor 

also has power to use whatever physical force is necessary to 

remove such a tenant, with or without process of law. 

The lessee is required to waive all notices of elections 

by a lessor, demands for rent, notices to quit, demands for possession, 

and any demands or notices required to be served under applicable 

state statutes. The acceptance of rent after it falls due, knowledge 

of a breach by the lessee, or other waivers of the lessor's right 

to act without demand or notice, are not binding on a landlord 

unless in writing. 

If the tenant vacates or abandons the apartment it is provid

ed that the landlord may, if he chooses, relet the apartment with

out in any way releasing the tenant from liability under the lease. 

If there is any rent deficiency in the reletting, the lessee 

must make it up and in addition pay all expenses for decorating, 
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repairs, replacements and commissions. Should the tenant breach 

the covenant$ of the lease he must pay all costs, expenses, and 

attorney's fees which may be incurred by the lessor. All of the 

lessor's rights and remedies are cumulative and the use of one 

or more remedy does not waive the right to use any other remedy. 

The form lease also includes various rules and regula

tions, the violation of which constitutes a full breach of the 

lease. Among other things, it is a violation to beat rugs on 

the porch, sweep dirt into the halls, permit children to play in 

court areas, p~ace flower pots on window sills, keep a para

keet, keep a baby carriage in the front hall, or, if you live on 

the first floor, to do your wash on any day of the week except 

Monday. 

Finally, the Real Estate Board lease includes a confession 

of judgment by the lessee. The tenant agrees to make an irrevoc

able appointment of any attorney in the United States to waive, 

in tpe lessee's name, issuance of process, service and trial by 

jury, and to confess judgment in favor of the lessor. 

One would be strained indeed to think up provisions favor

able to landlor~s not included in the Real Estate Board form lease. 

As noted above, the lease even retains for psychological effect 

covenants long held to be unenforcible and void. 

THE MODEL LEASE 

One way to avoid the typical landlord-weighted form lease 

is to draft a model lease which allocates to the landlord some of 

the obligations now on the tenant. Such a lease would include 
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provisions and covenants which are designed to ease the burden on 

the tenants. At the same time the lease is designed to hold 

tenants to reasonably high standard~ of conduct; It should be 

noted, however, that due to widely varying conditions in the urban 

housing market, it is unlikely that any one form lease can ever be 

completely successful in meeeting all possible situations. Thus, 

the model lease should be thought of as a document which may be 

freely amended, as the case may warrant. It should not be elevated 

to the status of a constitution, with an itiviolate mystique which 

deters any attempt to change its provisions. Ultimately, the 

purpose of a model lease is to secure tenants the most favorable 

living conditions possible and, in pursuit of this end, the model 

lease may in fact be most helpful when used as a bargaining tool, 

with tenant oriented clauses freely traded off where necessary in 

order to achieve more important concessions. 

If a model lease is ever to achieve wide use it will prob

ably come through the efforts of well organized tenant unions, lO 

since unless there is a radical increase in tenant bargaining 

power there can be no hope of avoiding the typical landlord 

oriented clauses. Therefore, it is likely that in most model lease 

situations there will be "bargaining agreements" between landlords 

and tenant unions. These agreements generally recognize the union 

as the negotiating and bargaining agent of the tenants, but they 

also impose various other direct obligations on lessors. The 

model lease may incorporate by reference all the bargaining agree

ment's provisions. Thus, included in the lease would be all the 

grievance procedures and tenant remedies adopted in the bargain-

ing agreement. The model lease, therefore, may be thought of as two 

parts, the bargaining agreement and the lease itself. 
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The Bargaining Agreement 

Before considering the specific covenaµts of the model 

lease, it is necessary to consider the pro~isions likely to be 

found in the bargaining agreement, since this will often include 

the major tenant oriented provisions. In the bargaining agreement 

originally used in organizing the Old Town Garden Apartments in 

Chicago, the landlord had to recognize the union as the sole 

collective bargaining agent of the tenants. The landlord then 

had to agree to deduct from the rent of each tenant the tenant's 

union dues. The Lessor was given 90 days to bring the building 

into compliance with all applicable statutes, ordinances, rules 

and regulations. At the end of this period, the income and account-

ing records of the building had to be made available for inspection 

by the tenant union, presumably to allow a check to be made of 

the landlord's compliance with their provision of the agreement. 

The landlord also was required to make a number of specific 

improvements. Among the landlord's obligations were the following: 

1. Maintenance of an extermination service. This provision 

relieves the present burden on the tenant to exterminate 

insects and vermin where he is unable to show that other 

units in the building are similarly afflicted. Under 

the Chicago building code, the tenant is required to 

exterminate vermin unless he can show that the vermin 

. t th t. t t b . ld. 11 
is common o e en ir~ apar men ui ing. The 

model lease is intended to shift this burden back to 

the landlord even when only single units are involved. 

2. Redecoration of all apartments and common areas with 
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non-lead base paint as needed, but at least every two 

years and before eac~ new tenancy. 

3. Maintenan~e o~ adequate ~arbage cans and provisions fo~ 

daily janitorial services, so that common areas are kept 

in a condition of order, cleanliness and safety. 

4. ~ewiring of the entire building so that the electrical 

installations meet the requirements of the electrical 

code of the City of Chicago for buildings constructed 

in 1966. 

5. Inst~llation of a two-way intercom system to connect 

each ~partment with its entrance-way. 

6. Maintenanc~ of a guard service 24 hours a day, 7 days 

a week. 

7. Install~tion 9f locks on all doors leading from entrance

ways to hallways and on the doors of all common areas 

including the rooftops, laundry rooms, and basement 

exits, and the replacement of locks at the tenant's 

expense when a key is lost or stolen; but at the land

lord's expense when ~ tenant vacates an apartment, or 

when otherwise necessary. 

s. Provision of landscaping, snow removal service, and 

adequate lights for ail common grounds. 

9. Institution of a tuck pointing program and installation 

of screens and window shades for all apartment build-

ings. (The Chicago Building Code at present contains 

no references to window shades and requires screens only 

for the first four floors of any building).
12 
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lease will be permitted under the collective bargaining agreement 

will undoubtedly vary with each agreement. Certainly~ this area 

poses one of the greatest problems for tenant unions and the 

model lease. 

The bargaining agreement also protects the tenant from 

the vicissitudes caused by temporary interruptions in income. 

If the tenant is a regular recipient of funds from any public or 

private welfare agency, and funds have been withheld for any 

reason, or if the tenant is engaged in a duly authorized work 

stoppage called by a labor organization, the landlord can take 

no action against the tenant for nonpayment of rent for a period 

of 90 days from the date upon which the rent is due. 

Also, in vivid contrast to the Real_Es~ate Board form lease, 

the bargaining agreyment states that the landlord warrants and 

guarantees that the premi~es are suitable for human habitation, 

and will not fall below thi~ standard for the duration of the agree

ment due to negli~ence or inattention on the part of the landlord. 

Since an inexperienced tenant might miss some of the more latent 

deficiencies in an apartment,the tenant union has the right to 

examine all premises at the beginning of their occupancy. 

Should the landlord default on any of the agreement's pro-

visions, the tenants' remedies are broad and varied. They may 

deposit their rents with a union approved third party pending re

solution of the dispute. The union is also accorded the right 

to sue on behalf of the tenants in order to compel the Jandlord to 

repair the building. Or, grievances may be presented to the land

lord by tenants or the tenants' union steward. Then, if the 
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grievance remains unsettled it is submitted to a fact finding 

board of four members, with the landlord and tenant union each 

appointing two members. If there is still no settlement, a fifth 

person, approved by the union, is appointed as a Chairman. The 

board then makes its recommendations for settlement. All of the 

tenants' remedies are made ·cumulative and nonexclusive, as were 

the landlord remedies in the Real Estate Board lease. Unlike the 

Real Estate Board lease, there is no waiver of notices. Instead 

there is a provision that notices must be written and served on 

all parties to the agreement. 

Finally, in what is clearly a significant provision (in

deed, perhaps a concession), the tenant union covenants that it 

will initiate a thorough program of tenant education. Thus, the 

tenant union explicit~y recognizes that the improvement of urban 

living conditions is not achieved solely by imposing greater obliga

tion on the landlord. Rather, it is seen that tenant behavior 

is just as crucial as the landlord's in determining whether or not 

widespread improvement in housing conditions is possible. 

The Lease 

The lease itself is comparatively short and repeats many 

of the clauses and covenants found in the bargaining agreement. 

There is ample room for the listing of all damage to the premises 

prior to the tenant's occupancy. The signing tenants also authorize 

the union to bring suit or take whatever action is necessary to 

enforce the lease or bargaining agreement, and the landlord speci

fically covenants the tenant quiet enjoyment of the premises. 
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A separate list of "Rules and Regulations" is appended to 

the lease and incorporated therein. The rules and regulations 

pertain mostly to housekeeping functions, and are generally aimed 

at common areas, the upkeep of which is likely to benefit all of 

the tenants in the apartment building. 

CONCLUSION 

As can be seen from the foregoing discussion the develop

ment of the model lease concept can bring about a revolution in 

the traditional landlord-tenant relationship. At ~he present 

time, it would appear that tenants will have sufficient bargain-

ing strength to work this revolution only when they are organized 

into effective tenant unions. Continuing organization of tenant 

unions at this point appears probable. This development raises 

serious questions as to the propriety of infringing on the exist

ing prerogatives of the landlord. Moreover, the collective bargain

ing agreements must survive what will undoubtedly be severe tests 

in the courts. Ultimat~ly, it is the court that will have to 

decide the extent to which collective bargaining agreements and 

the model lease can encroach upon the traditional prerogatives of 

landlord management. 

One thing is certain. Any model lease, especially the major 

provisions must be well tailored to meet the needs of the specific 

housing situation involved. In this light, proponents of the model 

lease should take pains to insure that history does not repeat itself. 

The model lease must never become the unalterable document which 

characterizes the Real Estate Board's 1936 form lease. The 
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distinguishing element of the model lease is its flexibility. 

The model lease should be viewed as a negotiable document which 

ultimately will impose necessary obligations on the landlord, 

while relieving the tenants of unreasonable burdens. 
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New Self-Respect in Ghetto 

Tenant Unions' Value c ·ited 
By Robert Gruenberg 

The rise of tenant unions 
will not only affecl lhe eco
nomic bargaining power be
tween landlord ;md renter; but 
serve to impart a new feeling 
of self-respect in the ghetto 
dweUer. 

That was lhe theme of an 
address to be de.livered Thurs
day by Gilbert Cornfield , Loop 
attorney and a Leader in nego
tiatipg tenant llDion contracts 
covering 5,000 to 6',000 apart
ment dweUers in Chicago. 

A total of .10,000 persoDs 
' i.ere are covered by such coD

ttacts, with negotiatililns coatin
uing among a number of real 
estate firm specializing in '" in
ner city" properties. 

CORNFlELD wa~ a m o n g 
the speakers at the opening ses
sion of a two-day Conference 
o othe Landlord-Tenant Rela
tionship at the University of 
Chicago Law Schoo.I. 

Tihe conf'ei:ence was organ
ized by a number of third-year 
Jaw students encouraged by 
the success of: a similar meet
ing .last ye"<ir on consumer 
credit and the poor. 

Approximiitely 250 per1>ons 
- including civil rights lead
ers and mortgage bankers -
are expected at the ~essions. 

Cornfie ld aid the individual 
ghetto tenant is " impotent" in 
bargaining with a lao~lord not 
only because of obvious dif
fere1i·ces ,in ec ~ wrcngUt 

I 'I . 
. l 

lacks .. the power a nJ 
chological contacts" 
his own community that. 
landlord possesses . 

sions 

A PREDJ.CTION that the 
courts will e entual.ly take a 
libera l altitude towara tenant 
unions was maJe by Miss Peg
gy A. Hilln{a n, one of the law 
students, iii a paper prepared 
for delivery Thursday. 

"Given the history of (labor) 
unions i11 the courts :rnd the 
widespread publicity accorded 
housin11 .o.roblc1 n '. the cou rls 

wi ll , aJbeit belatedly, permil 
dir · tenant un-

William 
Bowe. in a paper discussing 
the '·model lease," pointed out 
that leases are "weighted heav
ily in favor of landlords" and 
cited the current Chicago Real 

' late Board s form lease, dat 
36, as typical. He sug

gested t a mt>deLJease, !iii.~ 
t• labor con tr a c t, must be 
cl raw o Lo meet specific sit1:1: 
ations in different buildings,1 
and should be "amended ': 
when necessary . 

1 t it is to achieve wide use, 
he said , .. it wi ll probably come 
through the efforts of weJJ. 
ornanized t.enai:ll unions. " 
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